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OPERATIONS & MAINTENANCE AGREEMENT

This Operations & Maintenance Agreement is signed at Mumbai on this the

QU day of;k%_’:ﬂ)()?_

BETWEEN

KUTCH RAILWAY COMPANY LIMITED, a company incorporated under
provisions of the Companies Act, 1956, having its registered office at 14-A,
SPWD House, Vishnu Digambar Marg, (Rouse Avenue Lane), New Delhi,
India (hereinafter referred to as "KRC" or "the Company" which expression
shall, unless repugnant to or inconsistent with the context, mean and include
the successors and permitted assigns) of the FIRST PART.

AND

THE PRESIDENT OF INDIA, acting through its nominated agency, Western
Railway (hereinafter referred to as “WR”, which expression shall include all its
successors and permitted assigns) of the OTHER PART

WHEREAS

A) MoR', an integral part of the Government of India, is the ministry in
charge of all activities including construction, operation and
maintenance of railway lines in India.

B) KRC is a special purpose vehicle set up to implemerit a broad gauge
railway link between Gandhidham station and Palanpur station.
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C)

D)

E)

O&M Agreement between WR and KRC

KRC has entered into a Concession Agreement on 8" November 2005
with MOR for a period of 32 years for the development, financing,
design, construction, Operations and Maintenance of the broad gauge
rail link between Gandhidham station and Palanpur station;

In order to fulfill its Operations and Maintenance obligations under the
Concession Agreement, KRC intends to appoint an operations and
maintenance agency for carrying out the Operations and Maintenance
of the broad gauge line;

KRC has invited and WR has accepted the offer to be the Operator to
undertake the Operations and Maintenance of the broad gauge rail line
between Gandhidham station and Palanpur station;

NOW THIS AGREEMENT WITNESSETH AND IT IS HEREBY AGREED BY
AND BETWEEN THE PARTIES AS FOLLOWS:

1.0

1.1

PRELIMINARY
Definitions

In this Agreement, the following words and expressions shall, unless
repugnant to the context or meaning thereof, have the meaning
hereinafter respectively assigned to them:

« Additional Facilities” means the facilities which KRC may provide or
procure for the benefit of the users of the Project Railway and which are
in addition to the facilities planned in the project estimate prepared by
the Western Railway and sanctioned by the Railway Board, and
includes additional stations and freight handling facilities.

«Affected Party” shall have the meaning set out in Article 10.1.

«Agreement” means this Agreement, and any amendments thereto
made in accordance with the provisions contained in this Agreement.

«Applicable Law” means all laws, promulgated or brought into force
and effect by the Government of India or the Government of Gujarat or
the concerned municipal/local government including regulations and
rules made thereunder, and judgements, decrees, injunctions, writs and
orders of any court of record, as may be in force and effect during the
subsistence of this Agreement.

“Applicable Permits” means all clearances, permits, authorizations,
consents and approvals required to be obtained or maintained under
Applicable Laws in connection with the design, engineering, financing,
procurement and construction of the Project Railway during the
subsistence of this Agreement.

« Appointed Date” means the date of signing this Agreement.
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O&M Agreement between WR and KRC
“BG”” mean broad gauge railway track, which shall in turn mean that
the distance between the two parallel rails of the track is 1676 mm

Change in Law” means the occurrence of any of the following after the
Appointed Date:

(i) the enactment of any new Indian Law;
(i) the repeal, modification or re-enactment of any existing Indian
Law;

(iiy ~ the commencement of any Indian law which has not come into
effect until the date of this Agreement;

(ivy achange in the interpretation or application of any Indian Law by
a competent court of law ‘

(V) any change in the taxation laws

«Commercial Operations Date” or “COD” means the date on which
the Safety Certificate has been issued for freight operations by Chief
Engineer, WR.

“Commissioning” of the Project Railway means:

a) In the case of commissioning of freight operations, the issue of the
Safety Certificate by the Chief Engineer of WR; and

b) In the case of commissioning for public carriage of passengers, the
issue of the Safety Certificate by the Commissioner of Railway
Safety, Western Circle, Mumbai.

“Company” means KRC.

«“Existing Assets” means and includes the land, station buildings, MG
formation, bridges, and all other assets along with the work previously
carried out by WR till 26.04.2002 which already exist in the Project Area
as part of the rail network, and which shall be used for the Broad Gauge
network between Gandhidham to Palanpur but excludes the assets and
materials such as, but not limited to, MG rails, sleepers, fastenings,
signalling gears and electrical equipment, and other non-operational
assets like staff colonies, welfare structures and non-operational
land/buildings which are not required for gauge conversion.

“Financial Year” shall be the period commencing on 1%t April of one
calendar year, and ending on the 31% March of the next calendar year.

“Force Majeure” or “Force Majeure Event” means an act, event,
condition or occurrence as specified in Article 10.

“Freight Traffic” means bulk cargo, liquid cargo, container cargo and
any other cargo in whatsoever size or nature indented to-the O&M
Operator for rail movement on the Project Railway.

“Gauge Conversion” means the conversion of the existing metre

gauge track between Gandhidham and Palanpur to Broad Gauge
Track.
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0&M Agreement between WR and KRC

“GOI” means the Government of India.

“GOG” means the Government of Gujarat.

«Governmental Authority” shall include GOI, GOG, any municipal or
local government, or any other department under the control of GOI or
GOG having jurisdiction over all or any part of the Project Railway or
the performance of all or any of the services or obligations of KRC
under or pursuant to this Agreement, and having the authority and
jurisdiction to frame laws and rules relating to the Project.

“Maintenance” means all activites associated with standard
maintenance procedures on a similar line as prevalent in the Indian
Railways for all aspects concerned with train movement, including but
not limited to maintenance procedure for track and structures, depots,
rolling stock, motive power, signalling and telecommunication. In
addition, it shall include any emergency or out-of-course repair or
restoration activity, and all necessary periodic and other inspections
regarding maintenance and safety procedure.

«Material Adverse Effect” means any act or event materially and
adversely affecting the ability of either Party to perform any of its
obligations under and in accordance with the provisions of this
Agreement.

“Material Breach” means a breach by either Party of any of its
obligations under this Agreement.

“National Emergency” shall include an emergency declared by the
President of India under Article 352 and 360 of the Constitution of India
or direction by the GOI affecting the normal movement of traffic in case
of declared or undeclared war, military exercise, drought, epidemic,
earthquakes, cyclone, or any other disaster.

«“New Assets” means the assets created on the Existing Assets till
Commissioning.

“O&M” means Operations and Maintenance of the Project Railway.

“Operations” means all activities associated with train movement, train
running, loading and unloading freight, storage of consignments and
the security of consignments.

“Operations Period” means the period commencing from COD and
ending on the Termination Date.

“Operator” means Western Railway, including its successors,
entrusted and authorized by KRC to carry out the Operations and
Maintenance for the Project under this Agreement.
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0&M Agreement between WR and KRC

“Project” means and includes Gauge Conversion and all activities
relating to development, financing, construction, Operations and
Maintenance of the Project Railway.

“Project Area” means the entire MG formation from Gandhidham
Station to Palanpur Station as well as the land, stations, existing yards,
and building along this track within the same range belonging to MOR.

“Project Assets” shall refer to Existing Assets, New Assets and other
assets relating to and forming part of the Project Railway including but
not limited to

a) right over the Project Area,

b) tangible assets such as civil works and others undertaken

by KRC.

c) insurance proceeds, Applicable Permits, including
authorizations relating to or in respect of the Project
Railway.

“Project Railway” means broad gauge rail link connectivity of 301 km
between Gandhidham Station and Palanpur Station.

“Railway” shall have the meaning prescribed under the Railways Act,
1989

“Rs.” or “Rupees” means the lawful currency of the Republic of India.

«“Safety Certificate” means the certificate of safety issued by the Chief
Engineer, WR in respect of freight operations, and/or certificate of
safety issued by the Commissioner of Railway Safety, Western circle,
Mumbai for public carriage of passengers.

“Western Railway” or “WR” means the Zonal Railway of MoR
headquartered at Mumbai.

«State Bank of India Prime Lending Rate” or “SBI PLR” means the
prime lending rate per annum of the State Bank for India for loans
having a tenor of one year. This term shall also refer to any other
arrangement that replaces the State Bank of India prime lending rate.

«Termination” shall refer to the expiry of a period of thirty years, or

such extended period as is mutually agreed between the Parties in

accordance with the provisions of this Agreement, from the COD,

unless the Concession Agreement is terminated earlier in accordance

with the provisions hereof.

“Termination Date” means the date on which Termination occurs.
1.1.1 Interpretations

In this Agreement, unless the context otherwise requires:

(a) any reference to a statutory provision shall include such provision as
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0&M Agreement between WR and KRC

is from time to time modified or re-enacted or consolidated so far as
such modification or re-enactment or consolidation applies or is
capable of applying to any transactions entered into hereunder;

(b) references to Indian law shall include the laws, acts, ordinances,
rules, regulations, or bye laws which have the force of law in any
State or Union Territory forming part of the Union of India;

(c) the words importing singular shall include plural and vice versa, and
words denoting natural persons shall include partnerships, firms,
companies, corporations, joint ventures, trusts, associations,
organizations, or other entities (whether or not having a separate
legal entity);

(d) the headings are for convenience of reference only and shall not be

used in and shall not affect the construction or interpretation of this
Agreement;

(e) terms and words beginning with capital letters and defined in this
Agreement shall have the meaning ascribed thereto herein and the
terms and words defined in the Appendices and used therein shall
have the meaning ascribed thereto in the Appendices;

(f) the words “include” and “including” are to be construed without
limitation;

(9) any reference to any period of time shall mean a reference to that
according to Indian Standard Time;

(h) any reference to day shall mean a reference to a calendar day;
(i) any reference to month shall mean a reference to a calendar month;

(j) the Schedules to this Agreement form an integral part of this
Agreement and shall be in full force and effect as though they were
expressly set out in the body of this Agreement;

(k) any reference at any time to any agreement, deed, instrument,
license or document of any description shall be construed as
reference to that agreement, deed, instrument, license or other
document as amended, varied, supplemented, modified or
suspended at the time of such reference;

(I) references to Recitals, Articles, Articles, Sub-clauses, Paragraphs,
or Appendices in this Agreement shall, except where the context
otherwise requires, be deemed to be references to Recitals, Articles,
Articles, Sub-clauses, Paragraphs, and Appendices of or to this
Agreement.

(m) any agreement, consent, approval, authorization, notice,
communication, information or report required under or pursuant to
this Agreement from or by any Party or the Independent Consultant
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O&M Agreement between WR and KRC

shall be valid and effectual only if it is in writing under the hands of
duly authorized representative of such Party or the Independent
Consultant, as the case may be, in this behalf and not otherwise;

(n) any reference to any period commencing “from” a specified day or
date and “till” or “until” a specified day or date shall include both
such days or dates;

(o) any term not expressly defined in this agreement shall have the
meaning specified under the Railways Act, 1989.

1.1.2 Measurements and Arithmetic Conventions

All measurements and calculations shall be in metric system and
calculations done to two decimal places, with the third digit of 5 or above
being rounded up and below 5 being rounded down.

1.1.3 Priority of contract documents and errors/discrepancies.

The several documents forming this Agreement are to be taken as
mutually explanatory to one another and, unless otherwise expressly
provided elsewhere in this Agreement, the priority of the following
documents shall in the event of any conflict between them be in the
order they are set out;

(@)  this Agreement
(b)  all other documents forming part of this Agreement

i.e. documents at (a) above shall prevail over the documents at (b)
above.

1.1.4 In case of ambiguities or discrepancies within this Agreement the
following shall apply:

(a) between two articles of this Agreement, the provisions of the specific
article relevant to the issue under consideration shall prevail over
those in other articles;

(b) between the articles and the Schedules, the articles shall prevail
save as otherwise expressly set forth in Article 1.1.3;

(c) between the dimension scaled from the Drawing and its specific
written dimension, the latter shall prevail;

(d) between any value written in numerals and that in words, the latter
shall prevail.

1.2 Scope of Agreement

The scope of the agreement shall include:

1.2.1 By WR:
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(a) Performance of Operations and Maintenance of the Project Railway
and in particular shall cover Gandhidham Station (identified by the
Indian Railways as chainage point Kilometer 300.81) to Palanpur
Station (identified by the Indian Railways as chainage point
Kilometer 0.00), a total distance of 300.81 kilometers. This shall
comprise of the following sections:

(i) Gandhidham Station to Samakhiali Station measuring
approximately 53.08 kilometeres;

(i) Samakhiali station to Bhildi Jn. Station measuring
approximately 202.23 kilometers;

(iii) Bhildi Jn. Station to Palanpur Station measuring approximately
45.50 kilometers;

(b) Ensuring prompt evacuation and clearance of the ftraffic on the
Project Railway by making available sufficient number of wagons
and locomotives.

(c) Collection of revenues from the movement of non-container freight
traffic, haulage charges and all other revenues in respect of the
container traffic, apportioning and making payment of net revenues
to KRC after deducting the O&M cost.

(d) Management of accidents, interruptions or any other events
affecting the movement of traffic on the Project Railway.

1.2.2 By KRC:
(@) Payment of O&M costs in accordance with Article 3.0 to WR.

(b) In accordance with its future expansion plans, WR shall be entitled
to provide rail connections along the length of the Project Railway to
build a new railway line without adversely affecting the traffic
movement and functioning of Project Railway. Such additions shall
be outside the purview of this Agreement.

(c) KRC shall have the right to develop at their cost Additional Facilities
in its business interest, whether in terms of additional stations and
freight handling facilities, crossing stations, or any other facility for
this purpose. This Agreement shall cover the Operations &
Maintenance of such Additional Facilities as well.

1.3 Term of Agreement
This Agreement shall come into force from the Appointed Date and
shall commence from the Commercial Operation Date. The term of this

Agreement shall be co-terminus with the Concession Agreement,
entered into between the MoR and KRC,
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0O&M Agreement between WR and KRC

2.0 OPERATIONS AND MAINTENANCE (O&M)
2.1 Responsibilities of WR

2.1.1. Immediately upon certification by Chief Engineer (CE)/WR for freight
operations, the Existing Assets leased by MOR to KRC for the Project
Railway, and the New Assets created by KRC shall be deemed to be
handed over to WR for Operations of freight movement and
Maintenance of the Project Railway.

2.1.2 The Operations and Maintenance of the broad gauge rail link between
Gandhidham Station and Palanpur Station shall be the responsibility of
WR.

2.1.3 WR shall take all necessary action, to ensure that it is in a position and
capacity to take up O&M immediately after the BG line is constructed
and certified fit by the CE/WR.

2.1.4 WR shall ensure that the maintenance of the Project Assets is as per
standards laid down by MOR or its nominated agencies. This includes
periodic inspection or any necessary activity. MOR shall ensure that all
such activities are sufficient and cost effective.

3.0 O&MCOST
3.1 Basis of O&M Cost

3.1.1 KRC shall be liable to pay to WR the O&M cost for carrying out O&M on
the Project Railway.

3.1.2 The O&M cost shall be payable from COD.
3.1.3 The O&M cost shall consist of two parts:

(i) the fixed cost which shall remain fixed for a particular year and

which shall be payable by KRC regardless of the level of traffic
carried for that year, and

(i) the variable cost which shall be linked with the freight traffic handled
on the Project Railway. The fixed and variable cost, of Operations,
shall be computed in accordance with Schedule 1.

3.1.4 To contain O&M Cost WR shall implement Konkan Railway Corporation
Limited (KRCL) pattern of manning of staff by providing for mechanized
maintenance and use of Information Technology within a timeframe of
five years. However, the manpower requirement and implementation of
KRCL pattern of maintenance will be guided by the following:-

i The staff to be deployed on the KRC line from COD is enclosed as

Schedule-3 for various departments. The staff cost will be borne by
KRC which shall form part of the Fixed Cost.
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A Survey Team shall be formed consisting of WR and KRC officers,
wherein review will be done quarterly to implement the KRCL report in
regard to deployment of staff as per KRCL pattern as early as possible.
With the increase in traffic on the Project Railway any increase in staff
as identified by the Survey Team shall be provided in due course.

For the purpose of mechanized Operations & Maintenance on the
Project Railway, the requirement of vehicles and equipments shall be
mutually decided by the Survey Team. The cost of such vehicles and
equipments shall be borne by KRC.

Western Railway shall defer the recovery of overhead charges on O&M
cost for the first ten years of operation of the line and the same shall be
fully recovered in a period of 20 years commencing from the 11" year
of Operations.

Revision of O&M Cost

The principles governing the computation of fixed and variable costs as
detailed in Schedule- 1 shall remain unchanged unless there is need for
a revision, following such audit and the principles governing such
revision are mutually acceptable to WR and KRC.

i. Fixed Costs:

The number of staff deployed on the Project Railway for O&M
shall generally remain fixed at the level indicated in the
Schedule- 3. However, any upward revision in the level of staff
shall need acceptance of KRC. The fixed cost of material shall
be determined by costs survey. The survey team shall scrutinize
the record of the actual stores used by the various departments
specifically for maintenance of the project area. It shall cover
P.Way, signaling, telecom, electrical operating and commercial
connection with freight operation. The direct and indirect
supervision charges not covered in the manpower Costs shall be
estimated by the survey team. For the first year of Operations,
such costs shall be calculated as detailed out in Schedule-1. At
the end of the first year from COD, the fixed costs incurred
during the year shall be verified and audited by survey team.
The survey team shall include representatives of Railways, KRC
and a reputed chartered accountancy firm. It may be used for 5
years by inflating it by WPI and survey may be repeated after
every five years.

ii Variable Cost

At the end of the first year from COD, the variable costs incurred
during the year shall be verified and audited by the survey team.
For the first year of Operations, such costs shall be calculated as
detailed out in Schedule 1. It may be used for 5 years by inflating
it by WPI and survey may be repeated after every five years.
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